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Definition:

     “Other Transactions or OTs” is the term commonly used to refer to transactions other than contracts, grants or cooperative agreements that are authorized by 10 U.S.C. 2371.  The Department of Defense (DoD) currently has temporary authority via Section 845 to 10 U.S.C. 2371, as amended, to award OT for prototype actions that “are directly relevant to enhancing the mission effectiveness of military personnel and the supporting platforms, systems, components, or materials proposed to be acquired or developed by the Department of Defense, or to improvement of platforms, systems, components or materials in use by the Armed Forces.”            Such agreements are generally not subject to procurement laws and regulations. The section 845 authority allows the Department to negotiate more flexible business arrangements to attract nontraditional defense contractors.

In accordance with statute, this authority may be used only when:  
			(A) there is at least one nontraditional defense contractor participating to a significant extent in the prototype project; or 
			(B)  no nontraditional defense contractor is participating to a significant extent in the prototype project, but at least one of the following circumstances exists:  
				( i) at least one third of the total cost of the prototype project is to be paid out of funds provided by the parties to the transaction other than the federal government.
				(ii) the senior procurement executive for the agency determines in writing that exceptional circumstances justify the use of a transaction that provides for innovative business arrangements or structures that would not be feasible or appropriate under a procurement contract.  

DoD’s OT Guide for Prototype Contracts defines a nontraditional defense contractor as….   A business unit that has not, for a period of at least one year prior to the date of the OT agreement, entered into or performed on (1) any contract that is subject to full coverage under the cost accounting standards prescribed pursuant to section 26 of the Office of Federal Procurement Policy Act (41 U.S.C. 422) and the regulations implementing such section; or (2) any other contract in excess of $700,000 to carry out prototype projects or to perform basic, applied, or advanced research projects for a Federal agency that is subject to the Federal Acquisition Regulation. 


Section 845 OTA agreements are best used to attract commercial entities that have not worked with the Government before but have technical expertise or technology of interest. This authority is also best used to put in place innovative business arrangements and structures that would otherwise not be allowed, feasible, or appropriate under a funding agreement (contracts, grants and cooperative agreement).  

 
Govt’s Current Thinking (with references):
1) Better Buying Power 3.0. DOD’s new interest on OTAs comes from AT&L’s Implementation Directive for Better Buying Power 3.0 -Achieving Dominant Capabilities through Technical Excellence and Innovation, dated 9 April 2015. It states, “BBP 3.0 has a primary goal to incentivize greater and timelier innovation in the products DoD uses.  DoD’s military products are developed and fielded on time scales that are much longer than some commercial development timelines, particularly those associated with electronics, information technology, and related technologies.  These commercial technologies have a technology refresh cycle that is a small fraction of a major weapon system’s development or recapitalization cycles.  The complexity and uniqueness of advanced weapons systems designs is a major factor driving this. Nevertheless, the Department can do a much more effective job of accessing and employing commercial technologies.  Our potential adversaries are already doing so.  Achieving this objective will require identification and elimination of specific barriers to the use of commercial technology and products.”  
Specific Actions from BBP 3.0 that address OTAs. 
1) The development of a handbook of methods and best practices that inform DoD managers on how to engage more effectively with commercial technology companies using existing authorities.  The handbook will emphasize Other Transaction Authority (OTA), Cooperative Research and Development Agreements (CRADAs), Federal Acquisition Regulation (FAR) Part 12, public-private partnership, use of 10 USC 2373, and applicable FAR clauses to enable DoD to more quickly access companies that provide commercial technologies of interest and incentivize them to do business with DoD.  This handbook has not been released yet. 
2) A review of greater participation in innovation-focused consortium arrangements that have direct access to companies that are able to provide emerging commercial innovation solutions.   These consortium arrangement are OTAs.  See below, OSD’s  pilot with In-Q-Tel. 
3) DAU will establish a Community of Practice for rapidly acquiring Commercial Off-the-Shelf products and Commercial Services by October 2015.  The COP will include a section on OTAs. The COP is being developed in LCIC. 
    
2) Congressional Interest. Congress believes that the flexibility of OT, especially as modified in the FY16 NDAA, will make OT more attractive to firms and organization that do not usually participate in government contracting due to the increased overhead burden of cost accounting and certification of cost or pricing data; auditing; and the Governments claim to intellectual property.   “The conferees believe that expanded use of OTAs will support Department of Defense efforts to access new source(s) of technical innovation, such as Silicon Valley startup companies and small commercial firms.” (Attach #1). 
Congress has proposed FY16 NDAA Section 815 Amendments to Other Transactions Authority (OTA) (Attach #1) It changes the current OTA rules by:
· This provision increases the dollar thresholds at which OTA projects are approved.  If the buying agency has more authority at lower levels of leadership, they are more likely to use the authority. 
· Previously, Senior Procurement Executives (SPEs) had to approve OTA projects between $20 and $100 million.  The FY16 NDAA increases the requirement to $50 and $250 million.  
· Previously, the Under Secretary of Defense for Acquisition, Technology and Logistics (USD(AT&L)) had to approve projects greater than $100 million.  The FY16 NDAA increases the requirement for USD(AT&L) to $250 million.

· This provision allows DoD to issue sole-source follow-on production contracts or OTA’s if the initial OTA for the prototype was competed. This broadens strategy options.  

· This provision changes the definition of a “traditional defense contractor.”  
· Previously, a traditional defense contractor was any company previously subject to full cost accounting standards, or previously required to submit cost or pricing data for any contract over $700,000.  The FY16 NDAA no longer links “previously required to submit cost or pricing data” with the definition of a traditional defense contractor. The FY16 NDAA definition of a “traditional defense contractor” will broaden the potential pool eligible for OTA.   

4) The biggest users of OTA are the Army at Picatinny Arsenal, DARPA and DTRA. 
 (Chart obtained from DPAP) 
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4) OSD. On April 23, 2015, Secretary Carter announced the use of an OTA to fund IN-Q-Tel, an independent nonprofit startup-backer.  In-Q-Tel, a strategic investor, was given $10M with the task of funding new technologies. In-Q-Tel has accepted a pilot project to provide innovative solutions to DoD’s most challenging problems. To invest in the most promising emerging technologies, Carter said, the department needs the creativity and innovation that comes from startups and small businesses.
http://www.defense.gov/News-Article-View/Article/604513/carter-seeks-tech-sector-partnerships-for-innovation


Other information of interest:  
1) There are other recommended changes to the NDAA that have similar goals as the change to OT authority in DoD.  Section 804 is the similar provisions that apply to DARPA.  The other two provisions are intended to increase small business and nontraditional firm’s interest in working with the federal government on research and development projects, by not requiring the submission of certified cost or pricing data. Contractors don’t like the requirement to submit certified data primarily because the data collection increases overhead cost and is not required in the commercial marketplace.  
· FY 16 NDAA Section 873, Pilot Program for Streamlining Awards for Innovative Technology Projects (Attach #2). The FY16 NDAA provision establishes a pilot program whereby small businesses and nontraditional defense contractors awarded a contract or subcontract valued at less than $7.5 million do not have to submit cost or pricing data or retain records for examination, if the contract or subcontract was awarded under a Broad Agency Announcement or a Small Business Innovation Research award.

· FY 16 NDAA Section 899, Pilot Program Regarding Risk-Based Contracting for Smaller Contract Actions under the Truth in Negotiations Act (Attach #3). The FY16 NDAA allows the head of a procuring activity to waive the statutory requirement for contractors to deliver certified cost or pricing data, if a risk-based assessment supports the decision to do so.  Contracts and subcontracts valued between $750 thousand and $5 million are eligible for this pilot program. The FY16 NDAA also allows the head of a procuring activity to require certified cost or pricing data for contracts and subcontracts below statutory thresholds, if a risk-based assessment supports the decision to do so.  Procurement officials, though, are still prohibited from collecting certified cost or pricing data for commercial or competed items.

· FY 16 NDAA Section 804, Authority of the Defense Advanced Research Projects Agency to Carry Out Certain Prototype Projects (Attach #4).  This has similar wording as Section 815 for DoD.  This applies to the OT authority give to DARPA. 

2) The GAO is currently studying OTAs at NASA, DOD, DHS and DOE.  The report is due in January.  A good summary of the issues Congress is trying to address is found in a May 19, 2015 Report from the Committee on Armed Services United States Senate to support the FY16 NDAA. 
Barriers to innovation from non-traditional and commercial contractors
The Department of Defense (DOD) has relied on its research and development enterprise to produce new and advanced technologies that improve military capabilities and ensure technological superiority over adversaries. Traditionally, the Department has succeeded in maintaining a technology advantage on the battlefield by being a primary driver of technology innovation and making substantial investments in basic and applied research and technology development in the defense industrial base. In the past few decades, however, the focus and pace of scientific and technological innovation has changed dramatically, and the innovation environment in many leading technology areas, such as robotics, cyber, and communications, has shifted away from the government to the commercial sector. Innovation fueled by commercial market forces has largely taken over the government’s role in pushing technology advancements. DOD’s ability to leverage and exploit technology innovations developed and funded by the commercial sector is critical to its ability to preserve superior warfighting capabilities. Although DOD has taken some steps in recent years to identify and pursue innovative technologies and products from commercial companies outside the defense industrial base, the committee is concerned that DOD continues to fall behind in leveraging innovation from the commercial sector. Even when the DOD has incorporated commercial components, it is often not nimble enough to refresh this technology and is left relying on obsolete commercial solutions for its major systems. The committee is concerned that a key reason for this situation is that policies, regulations, and processes within DOD may make it difficult for many high-tech companies to collaborate and do business with the Department. The committee has heard from several companies, for example, that government acquisition and contracting regulations, cost accounting standards and audits, and intellectual property policies can be a major deterrent to working with DOD. This Act proposes many changes to remove the barriers to the participation of commercial contractors in the DOD acquisition process. To gain a better understanding of what impediments would still exist after the passage of this Act and how to address them, the committee directs the Comptroller General of the United States to conduct a review examining DOD’s efforts to leverage innovative technologies from non-traditional companies. The review should at a minimum, include meetings with selected companies and discussion of potential impediments they perceive or face in conducting business with the Department. Not later than 1 year after enactment of this Act, the results of this review shall be provided to the committee.

DAU Training Assets: 

CLC 035, Other Transaction Authority for Prototype, is a 3 hour continuous learning module based on current legislation and the current DOD Guidebook.  If and when new legislation is passed, both the Guidebook and our continuous learning module will be modified.

CLC 102, Administration of OTA, is a 1 hour continuous learning module.  New legislation will cause a small modification to this module. 

Implementation Directive for BBP 3.0, 9 April 2015, page 12 says that “DAU will establish a Community of Practice for rapidly acquiring Commercial Off-the-Shelf products and Commercial Services by October 2015”.   This Community of Practice is in development and includes a section on OTA.  Army Contracting Command from Picatinny Arsenal in NJ is developing a website on OTA.   The Army’s website and DAU’s COP will be linked.  


Attachments:
1) Proposed language FY16 NDAA Section 815, Amendments to Other Transactions Authority (OTA)
2) Proposed language FY16 NDAA Proposed language FY 16 NDAA Section 873 Pilot Program for Streamlining Awards for Innovative Technology Projects
3) Proposed language FY 16 NDAA Section 899, Pilot Program Regarding Risk-Based Contracting for Smaller Contract Actions under the Truth in Negotiations Act
4) Proposed language for FY16 NDAA Section 804 Authority of the Defense Advanced Research Projects Agency to Carry Out Certain Prototype Projects
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Dollars Obligated Under Other Transactions Authority by Fiscal Year

Organization 2011 2012 2013 2014 2015

DEFENSE ADVANCED RESEARCH PROJECTS AGENCY  (DARPA) 69,074,414 $     33,114,851 $     25,196,997 $     38,304,918 $     57,839,563 $    

DEFENSE THREAT REDUCTION AGENCY (DTRA) 65,790,469 $     21,440,818 $     6,736,990 $       2,837,033 $       -

DEPT OF THE AIR FORCE 195,000 $           5,135,485 $       665,584 $           1,636,181 $       -

FA8750  AFRL RIK 195,000 $           5,135,485 $       665,584 $           1,636,181 $       -

DEPT OF THE ARMY 476,777,032 $   391,896,488 $   314,007,928 $   529,725,857 $   580,312,294 $  

W4GG HQ US ARMY TACOM 3,600,000 $       49,439,633 $     400,000 $           - -

W6QK ACC-APG 50,000 $             - - - -

W6QK ACC-APG DURHAM 590,000 $           728,000 $           1,270,461 $       1,136,000 $       125,000 $          

W6QK ACC-PICA 351,352,689 $   275,120,750 $   300,337,467 $   531,046,239 $   580,187,294 $  

W6QK ACC-RSA COS 121,184,342 $   66,608,105 $     12,000,000 $     (2,456,382) $     

DEPT OF THE NAVY - - 1,087,637 $       2,694,831 $       2,316,363 $      

OFFICE OF NAVAL RESEARCH - - - 2,694,831 $       2,316,363 $      

SPACE AND NAVAL WARFARE SYSTEMS - - 1,087,637 $       - -

U.S. SPECIAL OPERATIONS COMMAND (USSOCOM) - - - - -

Total 611,836,915 $   451,587,642 $   347,695,136 $   575,198,820 $   640,468,220 $  


