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On October 2, 2013, the Small Business Administration (SBA) issued a final rule amending its regulations governing small business contracting procedures (see 78 FR 61114).  The rule provides guidance on how to apply the authorities under Section 1331 of the Small Business Jobs Act (P.L. 111-240) regarding the use of set-asides, partial set-asides, and reserves under multiple-award task and delivery order contracts[footnoteRef:1] (hereinafter “Section 1331 authorities”).  Agencies have been permitted to use these authorities since November 2, 2011, when the Federal Acquisition Regulatory Council published an interim rule amending the Federal Acquisition Regulation (see 76 FR 68032).  However, the interim rule contained only scant guidance and left several questions unanswered.  The SBA rule attempts to answer those questions. [1:  The rule defines Multiple Award Contract as “a contract that is: (1) A Multiple Award Schedule contract issued by GSA (e.g., GSA Schedule Contract) or agencies granted Multiple Award Schedule contract authority by GSA (e.g., Department of Veterans Affairs) as described in FAR part 38 and subpart 8.4; (2) A multiple award task-order or delivery-order contract issued in accordance with FAR subpart 16.5, including Governmentwide acquisition contracts; or (3) Any other indefinite-delivery, indefinite-quantity contract entered into with two or more sources pursuant to the same solicitation.”  13 CFR 125.1. ] 

Section 1331 Authorities
	FAR 19.502-4 implements the three mechanisms authorized by Section 1331 as follows:
In accordance with section 1331 of Public Law 111-240 (15 U.S.C. 644(r)) contracting officers may, at their discretion--
(a) When conducting multiple-award procurements using full and open competition, reserve one or more contract awards for any of the small business concerns identified in 19.000(a)(3). The specific program eligibility requirements identified in this part apply;
(b) Set aside part or parts of a multiple-award contract for any of the small business concerns identified in 19.000(a)(3). The specific program eligibility requirements identified in this part apply; or
(c) Set aside orders placed under multiple-award contracts for any of the small business concerns identified in 19.000(a)(3). For orders placed under the Federal Supply Schedules Program see 8.405-5. For all other multiple-award contracts see 16.505.
	(Note: FAR 19.000(a)(3) lists small business concerns (SBCs), 8(a) business development participants (8(a) BD participants), HUBZone SBCs, service-disabled veteran-owned (SDVO) SBCs, and economically disadvantaged women-owned SBCs (EDWOSBs) and women-owned SBCs eligible under the Women-Owned Small Business Program (WOSBs).  For simplicity, SBCs will be used to refer to all categories collectively).  The SBA rule makes clear that the Section 1331 authorities do not revise or repeal the requirement for total small business set-asides when the so-called “rule of two” has been satisfied (see FAR 19.502-2).  In other words, a contracting officer can only make use of the Section 1331 authorities after concluding that the “rule of two” cannot be satisfied.  Once such a determination has been made, the contracting officer has the discretion to use the Section 1331 authorities, but is not required to do so.  Each of the Section 1331 authorities is discussed further below.  
Partial Set-Asides (13 CFR 125.2(e)(3))
The SBA rule introduces a definition for Partial set-aside that is unique to multiple award contracts:
Partial set-aside (or partially set-aside) means, for a Multiple Award Contract, a contracting vehicle that can be used when: market research indicates that a total set-aside is not appropriate; the procurement can be broken up into smaller discrete portions or discrete categories such as by Contract Line Items, Special Item Numbers, Sectors or Functional Areas or other equivalent; and two or more small business concerns, 8(a) BD Participants, HUBZone SBCs, SDVO SBCs, WOSBs or EDWOSBs are expected to submit an offer on the set-aside part or parts of the requirement at a fair market price.[footnoteRef:2] [2:  13 CFR 125.1(n)] 

	The rule gives the contracting officer the flexibility to partially set aside a single portion of a requirement for a single type of SBC (e.g., CLIN 0001, 8(a) set-aside) or multiple portions for multiple types of SBCs (e.g., CLIN 0001, 8(a) set-aside; CLIN 0002, HUBZone set-aside; CLIN 0003, SDVO SBC set-aside; CLIN 0004, WOSB set-aside; CLIN 0005, EDWOSB set-aside; CLIN 0006, small business set-aside).  Unlike the traditional partial set-aside described at FAR 19.502-3, a small business offeror need not submit a responsive offer for the non-set-aside portion of a solicitation for a multiple-award contract to be eligible to receive an award on the set-aside portion.  As such, a SBC may submit an offer for the set-aside portion, the non-set-aside portion, or both.  Only SBCs that received an award on the non-set-aside portion would be eligible to compete for orders on the non-set-aside portion, although the limitation on subcontracting and nonmanufacturer rule would not apply to such orders.
Reserves (13 CFR 125.2(e)(4))
The SBA defines reserve as follows:
Reserve means, for a Multiple Award Contract, 
(1) An acquisition conducted using full and open competition where the contracting officer makes— 
(i) Two or more contract awards to any one type of small business concern (e.g., small business, 8(a), HUBZone, SDVO SBC, WOSB or EDWOSB) and competes any orders solely amongst the specified types of small business concerns if the ‘‘rule of two’’ or any alternative set-aside requirements provided in the small business program have been met; 
(ii) Several awards to several different types of small businesses (e.g., one to 8(a), one to HUBZone, one to SDVO SBC, one to WOSB or EDWOSB) and competes any orders solely amongst all of the small business concerns if the ‘‘rule of two’’ has been met; or 
(iii) One contract award to any one type of small business concern (e.g., small business, 8(a), HUBZone, SDVO SBC, WOSB or EDWOSB) and subsequently issues orders directly to that concern.
(2) An award on a bundled contract to one or more small businesses with a Small Business Teaming Arrangement.[footnoteRef:3] [3:  13 CFR 125.1(o)] 

	The use of reserves is an alternative to partial set-asides when the contracting officer is unable to divide the requirement into smaller discrete portions or discrete categories by utilizing individual contract line items (CLINs), special item numbers (SINs), functional areas (FAs), or other equivalent.  A reserve would be permissible if two or more SBCs, 8(a) BD participants, HUBZone SBCs, SDVO SBCs, WOSBs, or EDWOSBs could perform one part of the requirement even though the contracting officer was unable to divide the requirement into smaller discrete portions.  Additionally, reserves may be used if at least one SBC, 8(a) BD participant, HUBZone SBC, SDVO SBC, WOSB, or EDWOSB can perform the entire requirement, but there is not a reasonable expectation of receiving at least two offers from SBCs (note the possibility of there being two or more SBCs that could perform the entire requirement but not having a reasonable expectation of receiving at least two offers from SBCs).  In this case, the contracting officer will issue the solicitation as a small business reserve; an 8(a) reserve; a HUBZone reserve; an SDVO SBC reserve; a WOSB reserve; or an EDWOSB reserve.  The orders can be issued directly (noncompetitively) to the one small business awardee.
Set-Aside of Orders (13 CFR 125.2(e)(5))
	Lastly, contracting officers may forego the options of partial set-aside and reserves and choose to set aside orders under a multiple-award contract that was awarded using full and open competition.  Under this option, the contracting officer has the choice of committing to order set-asides for SBCs or any subcategory thereof whenever the “rule of two” is satisfied or preserving the right to consider set-asides whenever the “rule of two” is satisfied.  Similar to the current requirement at FAR 19.203(c), the rule requires first consideration of set-asides for 8(a) BD participants, HUBZone SBCs, SDVO SBCs, EDWOSBs, and WOSBs, prior to consideration of set-asides for SBCs for orders exceeding the simplified acquisition threshold.  Tiered evaluation of offers (cascading set-aside) is prohibited unless the agency has specific statutory authority to use the technique.
Decision Process for Using Section 1331 Authorities
	The table below illustrates the decision process that a contracting officer can follow when deciding which Section 1331 authority to use.
DECISION TABLE (For acquisitions exceeding the SAT) 
	Step
	Question
	If YES, go to Step…
	If NO, go to Step…

	1
	Is there a reasonable expectation that (1) Offers will be obtained from at least two responsible small business concerns (SBCs) offering the products of different small business concerns; and (2) Award will be made at fair market prices?
	6
	2

	2
	Can the procurement be broken up into smaller discrete portions or discrete categories such as by Contract Line Items, Special Item Numbers, Sectors, or Functional Areas or other equivalent?
	3
	4

	3
	Are two or more SBCs, 8(a) BD Participants, HUBZone SBCs, SDVO SBCs, WOSBs, or EDWOSBs expected to submit an offer on the set-aside part or parts of the requirement at a fair market price?
	7
	5

	4
	Can at least two SBCs, 8(a) BD Participants, HUBZone SBCs, SDVO SBCs, WOSBs, or EDWOSBs perform one part of the requirement?
	8
	5

	5
	Can at least one SBC, 8(a) BD Participant, HUBZone SBC, SDVO SBC, WOSB, or EDWOSB perform the entire requirement?
	8
	9

	6
	Total small business set-aside required IAW FAR 19.502-2. 
	

	7
	The contracting officer MAY 1) partially set aside the requirement or 2) set aside orders for SBCs, 8(a) BD Participants, HUBZone SBCs, SDVO SBCs, WOSBs, or EDWOSBs
	

	8
	The contracting officer MAY 1) reserve one or more awards or 2) set aside orders for SBCs, 8(a) BD Participants, HUBZone SBCs, SDVO SBCs, WOSBs, or EDWOSBs.
	

	9
	The contracting officer MAY set aside orders for SBCs, 8(a) BD Participants, HUBZone SBCs, SDVO SBCs, WOSBs, or EDWOSBs (assuming awards are made to such concerns).
	





[bookmark: _GoBack]On-Ramp/Off-Ramp 
	The SBA rule adds new coverage addressing on-ramps and off-ramps—i.e., mechanisms for allowing SBCs to enter and exit a contract that had been set-aside during the performance period.  For multiple-award contracts that have been set aside, the rule encourages the use of an “on-ramp” provision that would permit the agency to refresh the awards by adding more SBCs throughout the life of the contract.  In addition, the rule encourages agencies to “off-ramp” existing contractors that no longer qualify as small due to, for example, a merger or acquisition.  The FAR Council has yet to implement this part of the rule.
Required Documentation
	The SBA rule requires the contracting officer to document the contract file to provide an explanation if the contracting officer decided not to use any of the section 1331 tools in connection with the award of a multiple award contract when at least one of these authorities could have been used—i.e., partial contract set-aside, contract reserve, or contract clause that commits the agency to setting aside orders, or preserving the right to set aside orders, when the ‘‘rule of two’’ is met. In addition, where an agency preserves the right to use set-asides for orders under multiple award contracts that have not been set-aside, partially set-aside or reserved, the agency must document the file whenever a task order or delivery order is not set-aside for a small business.  This requirement has not yet been implemented in the FAR. The preamble to the rule provides examples of what could adequately explain the decision not to use any of the Section 1331 authorities including—
· Agency met its small business goal in the last year;
· Agency has a history of successfully awarding significant amounts of work to SBCs for the stated requirements under multiple award contracts without set-asides and has received substantial value from being able to select from among small and other than small businesses as needs arise;
· Agency can get better overall value by using the fair opportunity process without restriction for the stated requirements and has developed a strategy with the help of the Office of Small Business Programs that involves use of order set-asides whenever the “rule of two” is met on a number of multiple award contracts for other requirements.
Application of Size Standards
Under SBA’s current rules, a predominant North American Industry Classification System (NAICS) code and size standard is required for all contracts, as well as for all orders. SBA has seen some instances in which an agency assigns multiple NAICS codes to a multiple award contract and a business may be small for one or some of the NAICS codes, but not all, and the agency receives credit for an award to a small business even though the business is not small for the NAICS code assigned (or the NAICS code that should have been assigned) to a particular order. In response, the final rule provides two alternatives to ensure every contract and every order issued against a contract contains a NAICS code with a corresponding size standard and that coding for orders more accurately reflects the size of the business for the work being performed. Under the first alternative, a contracting officer could divide a multiple award contract for divergent goods and services into discrete categories (which could be by contract line item numbers, special item numbers, functional areas, sectors, or any other means for identifying various parts of a requirement identified by the contracting officer), each of which is assigned a NAICS code with a corresponding size standard. Under this option, the NAICS code and associated size standard assigned to the order must be pulled from the named NAICS code and size standard certified at the base contract level. Alternatively, the contracting officer could assign one NAICS code and corresponding size standard to the multiple award contract if all of the orders issued against that contract can also be classified under that same NAICS code and corresponding size standard.
Limitations on Subcontracting
	The SBA rule clarifies the application of the limitation on subcontracting clause for multiple award contracts.  For contracts resulting from a total or partial set-aside, a small business concern must comply with the limitation on subcontracting during each period of the contract (e.g., the base term and each subsequent option period).  Additionally, the contracting officer may require compliance with the limitation on subcontracting for each order awarded under the contract.  For contracts awarded using the process for reserves and contracts that require or permit that orders be set-aside, the limitation on subcontracting applies to each order that is set-aside or awarded on a sole source basis.
Conclusion
	The new SBA rule provides much needed clarification to the use of Section 1331 authorities.  We should be seeing a final FAR rule later this year implementing the new SBA rule.  While the effect should be increased opportunities for SBCs, the increased granularity with which agency performance will be measured may not show an increase in awards to SBCs.  Agencies will no longer be able to improperly receive credit for awards to SBCs that were not actually performed by SBCs.  If nothing else, the rule will result in a more accurate measure of agency performance in meeting their small business goals, which is an improvement.
26 February 2014

