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8.0 Chapter Introduction
Introduction (FAR 14.404-1 and 14.404-2).  To maintain the integrity of sealed bidding as a method of procurement, you must award to that responsible bidder which submitted the lowest responsive bid, as determined by applying the IFB's price-related factors. However, this general rule does not hold if you have reason to believe that the low bid is:

The result of a mistake by the bidder, materially unbalanced, or O[o]therwise unreasonable as to price.

Price-Related Decision Process.  The figure below depicts the process involved in making price-related decisions in sealed bidding.
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8.1 Examine Individual Bids
    This section covers the following topics:

· 8.1.1 - Suspected Mistakes In Bids 

· 8.1.2 - Unbalanced Bids 



8.1.1 Suspected Mistakes In Bids
Unexpectedly Low Bids (FAR 14.404-2(f)).  What if the low bid is well below all other bids? What if the low bid is well below your estimate of the should-pay price? The FAR states that "any bid may be rejected if the contracting officer determines in writing that it is unreasonable as to price. Unreasonableness of price includes not only the total price of the bid, but the prices for individual line items as well." To determine whether an unexpectedly low bid is unreasonable, use the FAR "mistake in bid" procedure.

Examining Bids for Mistakes (FAR 14.407).  After the bid opening, examine all bids for mistakes. Look for two kinds of mistakes:

· Apparent clerical errors; and 

· Other indications of error -- such as a bid price that is far out of line with other bids or with the dollar amount determined by the contracting officer to be reasonable. 

    If you suspect that the bidder has erred, request verification of the bid from the bidder. This is your opportunity to talk with (and even meet) the bidder to find out why the bid price is so low. The bidder may, at this point, admit to having made a mistake in preparing the bid. Or the bidder may stand by the bid price. In either case, the burden of proof is on the bidder.

Correcting Apparent Clerical Mistakes (FAR 14.407-2).  When you examine bids, you may spot a clerical error apparent on the face of the bid. Examples of apparent clerical errors:

· Obvious misplacement of a decimal point. 

· Obviously incorrect discounts (e.g., 1% 10 days, 2% 20 days, 5% 30 days). 

· Obvious reversal of the price f.o.b. origin, and the price f.o.b. destination. 

    The contracting officer may correct, before award, any clerical error which is apparent on the face of the bid. Follow this 3-step process:

1. Ask the bidder to verify the intended bid.

2. Attach the bidder's verification to the original bid and a copy of the verification to the duplicate bid.

3. Reflect the corrected price in the award document.

Other Suspected or Alleged Mistakes (FAR 14.407-3(g)(1)).  If you suspect that the bidder made a less obvious mistake, such as grossly underestimating the cost of doing the work, immediately ask the bidder to verify the bid. Your action must be sufficient to reasonably assure that the bid is correct or to elicit an admission of a mistake by the bidder.

    To put a bidder on notice of the suspected mistake, advise the bidder, as appropriate:

· That its bid is so much lower than the other bids or the Government's estimate as to indicate the possibility of error. 

· Of important or unusual characteristics associated with the Government requirements, 

· Changes in the requirements from those of previous acquisitions, or 

· Any other information, proper for disclosure, that leads you to suspect a mistake. 

    After you have raised the possibility of a mistake to the bidder, the bidder may take one of three courses of action:

· Allege that a mistake was made and request permission to correct the mistake. 

· Allege that a mistake was made and request permission to withdraw the bid. 

· Verify the original bid. 

Clear and Convincing Evidence (FAR 14.407-3(g)(2)).  If a bidder alleges that a mistake was made, the bidder must submit a written request to withdraw or modify the bid supported by statements (sworn, if possible) and by clear and convincing evidence of the mistake.

What constitutes clear and convincing evidence?
All pertinent evidence establishing the existence of the error, the manner in which it occurred, and the bid actually intended. Examples of such evidence include:

· The bidder's file copy of the bid. 

· The original work sheets and other data used in preparing the bid. 

· Subcontractors' quotations, if any. 

· Published price lists. 

Determine the Reasonableness of a Low Bid.  Bid verification gives you the opportunity to investigate the reasons for a bid that is "far out of line" with other bids or your should-pay estimate. Reject such a bid when the evidence supports a finding that the bidder is nonresponsible, misunderstands the requirement, or has underestimated the costs and risks of performance. Accept the bid when the evidence establishes that the bidder can ably perform at the price bid (e.g., because the bidder is the most efficient performer or has knowingly submitted a below-cost bid and has the financial reserves to cover probable losses). You may have to cancel the IFB if your investigation uncovers a Government mistake (e.g., a defective requirement).



8.1.2 Unbalanced Bids
Identify Unbalanced Pricing (FAR 14.404-2(g) and 15.404-1(g)).  Analyze all bids with separately priced line items or subline items to determine if prices are unbalanced.

    Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of one or more contract line items is significantly over or understated as indicated by application of cost or price analysis techniques.

Consider Risk to the Government.  Whenever you identify unbalance pricing, you must consider the probability that award to the bidder with the unbalanced price will:

· Increase contract performance risk; or 

· Result in payment of unreasonably high prices. 

    The risk is normally greatest when:

· Startup work, mobilization, first articles, or first article testing are separate line items; 

· Base quantities and option quantities are separate line items; or 

· The evaluated price is the aggregate of estimated quantities to be ordered under separate line items of an indefinite-quantity contract. 

Reject Bids with Unacceptable Risk.  You may reject a bid if the contracting officer determines that the lack of balance poses an unacceptable risk to the Government. Such bids are generally described as materially unbalanced. A bid is materially unbalanced IF it is mathematically unbalanced AND one of the following is true:

· There is reasonable doubt that the lowest evaluated bid will actually result in the lowest cost to the Government. 

· The offer is so grossly unbalanced that its acceptance would be tantamount to allowing an advanced payment. 

    A bid is mathematically unbalanced IF it is based on prices that are significantly less than cost for some line items AND significantly more than cost for other line items.

Identification of Materially Unbalanced Bids.  In sealed bidding, you must normally use price analysis to determine if bids are materially unbalanced.

For example. You could use the following price analysis comparisons to determine if bid prices for a contract requiring both first article testing and production are materially unbalanced:

· Compare all bids to determine if the structure of any bid differs significantly from the structure of other bids concerning the pricing for first articles and production units. (Does one bid contain a first article price that is significantly greater than other bids, while production units are significantly cheaper?) 

· Compare the production unit price with the price of similar production units. 

· Compare the difference between the first article price and the production unit price, with the price differences experienced between first article and production units on contracts for similar items. 

· Compare the difference between the first article price and the production unit price, with the Independent Government Estimate of the price of first article test effort, excluding the price of the units required for test. 

· Compare the price for the first article and the price for production units with the Independent Government Estimates. 

Document Analysis of Unbalanced Bids.  Carefully document your analysis of bids that appear to be materially unbalanced. This documentation will form the basis for any determinations and Government actions.

· If analysis supports a determination that unbalanced pricing poses an unacceptable risk to the Government, the documentation will serve as a basis for rejecting the bid. 

· If analysis shows that the risk is acceptable, the documentation will provide information on the facts as they were considered during analysis. 



8.2 Determine Need To Cancel The IFB
· 8.2.1 - Price-Related Reasons For Canceling The IFB 

· 8.2.2 - Negotiation After Cancellation 



8.2.1 Price-Related Reasons For Canceling The IFB
Reasons for Canceling IFBs (FAR 14.404-1(b) and 14.404-1(c)).  FAR 14.404-1(c) provides ten possible reasons for canceling an invitation for bid (IFB) after bid opening. Five of ten, shown below are clearly pricing-related. Other reasons for cancellation (e.g., cancellation clearly in the public interest) could also be related to pricing concerns.

	Pricing related factors from FAR 14.404-1(c)

(4) The invitation did not provide for consideration of all factors of cost to the Government, such as cost of transporting Government-furnished property to bidders' plants;
(5) Bids received indicate that the needs of the Government can be satisfied by a less expensive article differing from that for which the bids were invited;
(6) All otherwise acceptable bids received are at unreasonable prices, or only one bid is received and the contracting officer cannot determine the reasonableness of the bid price;
(7) The bids were not independently arrived at in open competition, were collusive, or were submitted in bad faith;
(9) A cost comparison as prescribed in OMB Circular A-76 and [FAR} Subpart 7.3 shows that performance by the Government is more economical; or[.]


Situations Requiring Cancellation (FAR 14.404-1(b)&(c)).  The following table summarizes the five price-related reasons for canceling the solicitation after bid opening, how to avoid each situation and analyze it when it occurs.

	Possible Cancellation Situation
	Avoiding the Situation
	Analyzing the Situation When It Occurs

	IFB Did Not Consider All Factors of Cost
	In earlier chapters, you learned about selecting and applying price-related factors in making the award decision. In preparing a solicitation, you should consider those principles. Doing so should help you avoid most situations in which you must cancel an IFB for failing to properly consider all factors of cost to the Government. 

During the solicitation period, you must be alert to price-related factors that are not considered in the solicitation. Carefully review comments and questions received from potential bidders to identify such factors.
	In price analysis, you must apply the price-related factors included in the award criteria. 

During your analysis, you must be alert to identifying price- related factors that were not properly considered in developing the award criteria and to identifying important price- related factors that were not considered at all.

	Government Needs Can Be Satisfied with Less Expensive Product
	Establish a best estimate of price or value as part of acquisition planning. In that process, you should carefully review the purchase request estimate, analyze market data and acquisition histories, and identify and collect other related pricing data. During that review, you must be alert to alternative products that will meet Government needs at a lower total cost. 

If you identify a lower priced product, coordinate with the requiring activity to assure that the product is acceptable. If it is, assure that the solicitation is modified to permit bidders to furnish the product identified. 

Develop solicitations that: 

· Maximizes competition; 

· Maximizes use of commercial products; and 

· Eliminates unnecessary costs. 

During the solicitation period, you must be alert to alternative products.
	During your efforts to determine price reasonableness, you should consider pricing yardsticks and cost estimating relationships based on the prices of similar items. You may also request Government technical personnel to perform a visual or value analysis. 

Analysis could identify a product, other than the product for which bids were solicited, that will meet Government requirements at a lower price. 

Review the impact of the specification on bids, bearing in mind that revising the specification can be a reason for canceling the solicitation.

	Unacceptable Prices for Otherwise Acceptable Bids
	Maximize price competition. Efforts such as source development, proper selection of business terms, and appropriate publicizing of the purchase should maximize price competition. Adequate price competition should encourage bidders to submit fair and reasonable prices.
	Analyze significant differences between different estimates of price reasonableness and between the estimates and actual prices. Both vendor differences and market differences must be carefully explored before you determine that a price is so unacceptably high as to justify cancellation.

	Bids Not Arrived at Independently
	Encourage independent bid development. 

Take special care to avoid brand name purchase descriptions and contract requirements that require all bidders to use a key component or technology controlled by one of the competitors. Such requirements make independent bid development a practical impossibility. 

During the solicitation period, be alert to potential bidder comments concerning specifications that will restrict independent competition.
	Earlier in the text, you learned about practices and events that indicate collusive practices and potential antitrust violations. You also learned about the importance of thorough review before making any allegation of collusive practices.

	More Economical Government Performance

(FAR 7.304(b),  7.306, and 52.207-1)
	The Government is always a potential competitor to perform required services. If you have reason to believe that the bid price will be higher than the cost of Government performance, request that Government personnel prepare a cost estimate and include the FAR Notice of Cost Comparison (Sealed-Bid), in the IFB. This action will put potential bidders on notice that the requirement may be performed in-house and encourage price competition.
	If a cost estimate has been prepared and the appropriate notices included in the IFB: 

Open the cost comparison form containing the Government performance cost estimate at the time of bid opening. 

After evaluation of bids and determination of low bidder responsibility, provide the low bid price to the organization that prepared the Independent Government Estimate for final cost comparison. 

Provide cost comparison results to the agency authority responsible for deciding between Government and contract performance. 

If the cost estimate has not been prepared under FAR requirements and the appropriate notices have not been included in the IFB, the solicitation cannot be formally compared with the cost of Government performance. 

The contract price must still be determined reasonable based on other bases of price analysis. If the price cannot be determined to be reasonable, consider canceling the solicitation based on unreasonable prices. 

If you believe that Government performance would be more economical, schedule the requirement for a formal cost comparison.


Decision to Cancel the Invitation.  In some circumstances, when you are determining if the invitation should be canceled, you will need to consider the relative advantages and disadvantages to the Government. In other circumstances, the pricing concern is so great that you should cancel the solicitation whenever the situation is confirmed to exist.

	Possible Cancellation Situation
	
Recommend Invitation Cancellation If ...

	IFB Did Not Consider All Factors of Cost
	One of the following statements about the IFB is true:

· It did not consider all price-related factors, or 

· It did not properly consider all price-related factors 

AND
The lack of proper consideration will affect selection of the successful bidder,

AND
The anticipated total cost to the Government for canceling the solicitation and soliciting new bids with revised award criteria is less than the cost for proceeding with award under the current award criteria.

	Government Needs Can be Satisfied with Less Expensive Product
	An alternative product will satisfy the needs of the Government at a lower price,

AND
The total cost to the Government for canceling the solicitation and resolicitation is less than the cost for proceeding with award under the current award criteria.

	Unacceptable Prices for Otherwise Acceptable Bids
	The Government's requirement can be deferred,

OR
There is reason to believe that canceling and resoliciting or negotiating would result in an acceptable price 1

	Bids Not Arrived at Independently
	Available information demonstrates that bids were not arrived at independently.

	More Economical Government Performance

(FAR 7.304, 7.305, and OMB Circ A-76)
	The cost estimate for Government performance was prepared prior to bid opening,

AND
The appropriate notices were included in the solicitation,

AND
Cost comparison demonstrates sufficient savings, to warrant in-house Government performance,

AND
The responsible agency official determines that performance by the Government is in the Government interest.


1 Because you expect demand to decline relative to supply, or you expect to reenter the market at a more favorable point in the cycle, or you have plans for source development, or you plan to resolicit under business terms and conditions which are more in keeping with market norms, etc.

Document Your Decision.  Whenever you consider an invitation cancellation, you should document your analysis and decision process. Documentation is essential to support the decision by the agency head, or delegated official, to cancel an invitation for bids.

    Documentation is also necessary when a determination is made not to cancel the solicitation. Buyers will later be able to use the information provided in acquisition planning to prevent similar situations and possible solicitation cancellations.



8.2.2 Negotiation After Cancellation
Introduction.  Negotiation after IFB cancellation is authorized in two of the situations where the invitation may be canceled for pricing-related reasons. To use negotiations to complete the sealed-bid acquisition, the agency head, or delegated official, must determine that the invitation is to be canceled and that the use of negotiations is appropriate to complete the acquisition.

Possible Cancellation Situations (FAR 14.404-1(e) and DFARS 214.404-1).  The table below identifies five possible cancellation situations and describes whether acquisition through negotiation is authorized after IFB cancellation.

	Possible Cancellation Situation
	Is completion of the Acquisition through Negotiation Authorized after IFB Cancellation?

	IFB Did Not Consider All Factors of Cost
	No, acquisition completion through negotiation is not authorized. Proceed with a new acquisition.

	Government Needs Can be Satisfied with Less Expensive Product
	No, acquisition completion through negotiation is not authorized. Proceed with a new acquisition.

	Unacceptable Prices for Otherwise Acceptable Bids
	Yes, if authorized by the agency head, or delegated official, in the determination to cancel the IFB.

	Bids Not Arrived at Independently
	Yes, if authorized by the agency head, or delegated official, in the determination to cancel the IFB.

	More Economical Government Performance
	Not applicable.


Make Award without Issuing a New Solicitation (FAR 14.404-1(f)).  When the agency head has determined that the IFB should be canceled and that the use of negotiations is in the Government's interest, the contracting officer may award the contract without issuing a new solicitation, provided:

· Each responsible bidder in the sealed bid acquisition has been given notice that negotiations will be conducted and has been given an opportunity to participate in the negotiations; and 

· The award is made to the responsible bidder offering the lowest negotiated price. 

