CHAPTER 2

THE GOVERNMENT OF AUSTRALIA

This chapter will serve two purposes. First, to broadly examine the Parliament and government of Australia, in order to highlight the constitutional and legal framework in which the Australian Defence Organisation (ADO) operates, and second, to examine how broader issues in government and the Australian public sector are impacting on the ADO, especially the civilian elements of the organisation. 
The Government of Australia

There are three distinct elements to Australia’s national government – the Legislature, the Executive and the Judiciary. It is only the first and second of these that are directly relevant to defence, and so the third, the Judiciary, will not be covered, suffice to say that it rules on the constitutionality or otherwise of the laws that the Parliament passes, and that its rulings bind the Parliament.
The Australian governmental system is a combination of both the British Westminster system and the American Federal system. Accordingly, Australia’s governmental system is sometimes called the ‘Washminster’ system. Most importantly, the Senate model, federal system, explicit constitution, and committee structure of Parliament is largely drawn from the United States governmental model, whilst the internal structure of the parliamentary houses, the prime-ministerial/cabinet system, the processes of Parliament and government, and the subordination of Parliament to the separate, royal head of state is drawn largely from the Westminster system. 

As mentioned above, the executive and the legislature are, by far, the two most important elements to defence in Australia, and it is to an examination of them and how they operate that this chapter now turns.

The Federal System and the Federal Parliament
Separating the executive and legislative bodies of government in Australia is difficult due to their intertwined nature - essentially, the executive draws its members exclusively from the legislature, and the executive depends upon the legislature for its power. Accordingly, this section will cover both of these functions. 

Australia is a federal polity, composed of six states and two territories (similar to states, but with different powers of governance). These states maintain their own governance structures, the details of which are irrelevant to this chapter. The states have no purview or powers over defence, and contribute no finance directly towards defence. Largely, they provide their individual populations with basic goods and services like healthcare, education, policing and infrastructure, and are legally removed from the authority of the federal government. However, in reality, where conflict exists between state and federal governments, the matter is usually placed before the High Court, where the federal government’s position has largely prevailed for the last century. Furthermore, federal government laws bind state governments, but state government laws cannot bind the federal government. As such, for the purposes of Defence acquisitions, defence, and international affairs more broadly, it is the federal government that is Australia’s sole representative.  Having said this, however, for the broader view of national security, each state and territory government maintains its own police forces. They have no national security mandate as such, but state police forces would be critical elements to any federal government response to a terrorist incident.
Exercising federal, or national control over Australia, is the Federal Parliament. The Parliament consists of two houses, the House of Representatives and the Senate.

Each member of the House of Representatives is elected to represent a discrete geographical area, or electorate. Electorates are mapped out in order that they all possess approximately the same number of registered voters. Members are elected for a maximum term of three years, although the government may choose to call elections whenever it wishes, and so terms may be shorter. Whichever political party has a simple majority of members in the House of Representatives will form government. 

The Senate is somewhat different to the House of Representatives. Its members are elected to represent the states and territories of the federation in Parliament, and not electorates. Each state, regardless of its size or population, is represented in the Senate by 12 Senators. Each territory is represented by two Senators. Senators are elected for a maximum term of six years. Elections for the Senate are staggered, and this ensures that half of the Senate is elected every three years, at the same time the members of the House of Representatives are elected. 
The party that forms government decides, according to their own internal party processes, who will be the Prime Minister and ministers. The ministers and Prime Minster are presented to the Governor-General, who then officially appoints them as such. Whilst these ministers ‘serve at the Governor-General’s pleasure’, in practice, the Governor-General’s appointment of ministers is a ‘rubber stamping’ function only. Ministers can be drawn from the members of either house, but it is convention that the Prime Minister will be a member of the House of Representatives.
The operation of the Federal Parliament is relatively simple. Bills are proposed by members, and are voted into law first by a majority of the House of Representatives after the bill has been ‘read’, or examined before Parliament, three times, and been examined by a committee. After passing a vote in this house, the bill is sent to the Senate. If, after being read three times and put before a committee, the bill is passed by a majority of Senators, it becomes an Act of Parliament. It is then passed to the Governor-General for the vice-regent’s assent. If assent is granted by the Governor-General, the Act becomes law. Bills may be put forward in either house of Parliament, but require the assent of the other house before becoming an Act of Parliament. However, only the House of Representatives may propose ‘bills of supply’, or bills that authorise the expenditure of public funds (see also Chapter 6).  
Unlike the members of the American Congress, Australian Parliamentarians rigidly adhere to party lines, and as such, votes are almost always only procedural. The two-party nature of the Australia political system, where the Liberal Party/National Party coalition and the Labor Party are the dominant political parties, further helps to polarise decisions, and thus ensure party loyalty. 
The rigidity of voting in Parliament explains why the government is formed by the party who holds a majority in the House of Representatives - because this House holds a monopoly over ‘supply’, the party that holds a majority here, because of the rigid party system, would be the only party in the entire Parliamentary system able to originate bills to authorise expenditure. Accordingly, they hold the essential power to conduct government, and so it is logical that they should thus lead the country. 
Because the government party rarely holds a majority in the Senate, the Senate traditionally has acted as a check on the government’s power by demanding amendments to government bills if they consider them too extreme, or prejudicial to their voters. The Senate also provides an opportunity for minority parties to influence the political process. If the Senate is closely divided between the two major parties, minority senators can tip the balance one way or the other, and thus are in a position of power from which they can negotiate amendments to various bills before they consent to their passage. Furthermore, the Senate can block bills from passage, and thus their promulgation as law. If the government party holds a majority in both the House of Representatives and the Senate there is little the Parliament can do to amend or change government legislation.

If a bill is blocked twice by the Senate, there exists a deadlock, and the government has grounds to call a ‘double dissolution election’, whereby all members of both houses of parliament must stand for election. If, after a double dissolution, the same bill fails to pass the senate twice more, then a joint sitting of the two houses of Parliament can be held, whereby a simple majority of all the members present is required to pass the bill. In practice, such extraordinary lengths are only gone to when the bill in question is one of supply. Otherwise a compromise between the government and the Senate is reached that both find mutually acceptable.
The Prime Minister, Cabinet, Ministers and Departments
The Ministers of the government, together with the Prime Minister, form the cabinet. Ministers head up government departments, and are the primary instruments of democratic control over the public service and the military, much as the President is in the United States. However, comparisons between the President of the United States and the Prime Minister of Australia are not particularly useful. First, the Prime Minister does not stand above the cabinet, but is rather the ‘first among equals’. Unlike the President, the Prime Minister’s authority can be sidestepped by the cabinet, as the Prime Minister is bound by the decisions of the majority of the cabinet. Furthermore, unlike the President, the Prime Minister’s position is not legally defined in any way, and, finally, he may be deposed from his position at any time by Parliament.

Minister’s too, are unlike their counterpart Secretaries in the United States. Ministers are elected representatives, and are members of Parliament. Furthermore, they are answerable to Parliament for their actions, just as the Prime Minister is. Usually, they do not have a professional background in their portfolio of responsibility, and can move between portfolios.
The cabinet is important to the governance of Australia, as it allows senior government ministers to meet approximately once a week and to debate and argue important policy matters. Cabinet generally maintains the interrelated policies of ‘cabinet secrecy’ and ‘collective accountability’. Cabinet secrecy is crucial as it allows ministers to frankly and fearlessly debate policy issues with their peers, discuss classified material openly, and to voice dissent free from the glare of the media and the public eye. Once the ministers have reached a decision by voting, they can then announce it publicly. Collective accountability then ensures that the cabinet maintains a strong, unified front in public regarding their decisions, even if individual Cabinet members happened to disagree, as all cabinet members are expected to publicly defend all cabinet decisions. This ensures the appearance of government unity in public, vital for the trust and confidence of the country, whilst still allowing for a healthy and sometimes heated policy debate in private.
Despite its importance, cabinet is not defined in any law. It is merely a convenient administrative organisation quite independent of Parliament and the Constitution. It still must place all its decisions before Parliament for their approval. However, in practice, the cabinet is recognised as the chief executive body of government, and the Prime Minister is recognised as the most powerful and important figure in the government and in Parliament.
Cabinets members - the ministers - each hold individual responsibility for their portfolios and their respective government departments. Whilst they are technically free to run their departments as they see fit, generally they will bring important decisions regarding their portfolio and department to cabinet, and will then accept and enact the decision that cabinet reaches as a whole. Each Department is administered by the Department’s senior bureaucrat, the Secretary. The Secretary is not a political appointment. In fact, the Secretary of a department is explicitly expected to be apolitical, and to offer dispassionate, impartial advice to the minister. The Secretary is furthermore expected to manage the department to enact whatever the minister wishes, regardless of their own personal opinions. The Secretary reports directly to the Minister, but the Minister may place his or her own personally appointed private advisers, who are not public servants, between themselves and the Secretary, if they so wish.
Committees

As mentioned previously, bills before Parliament must generally be referred to the relevant committees. Whilst Members of Parliament can exercise their functions as investigators for- and representatives of- the public during any session of Parliament, most of the occasions when Parliament sits as a whole are mere instances of ritualised combat. Sessions such as ‘question time’, where Members can ask questions of the government or opposition, are largely used today for the purposes of ‘political grandstanding’. It is in the committees of Parliament, free from the pressures of watching media and verbal heckling from other members, that Members of Parliament truly exercise their oversight function. Increasingly, committees are becoming the only places where such oversight is, or can be, conducted. As such, committees form a crucial part of Australia’s Parliamentary and governmental system, as they are the primary means for Parliament, including the Parliamentary opposition members, to hold the whole of government accountable to the public.
There are two major types of committee: standing committees and select committees. Select committees are formed to scrutinise a particular policy or incident. Once they have delivered their report, they disband. Standing committees, however, stand permanently, regardless of whatever business is before Parliament. Both types of committee draw members either from one of the houses alone, known as House or Senate Standing Committees, or from both houses—known as Joint Standing Committees. Parliamentary committees have the same rights and privileges as Parliament, in that they may compel witnesses to attend committee meetings and conduct enquiries, etc. 

The committees most relevant to Defence acquisition are the Joint Standing Committee on Foreign Affairs, Defence and Trade; the Joint Standing Committee for Intelligence and Security; the Senate Committee for Foreign Affairs, Defence and Trade; and the Joint Committee for Public Accounts and Audit.

There are also committees formed within Cabinet, for ministers relevant to major subjects of cabinet business to withdraw and discuss matters, before delivering their considered opinion on the matter to cabinet as a whole, or to simply enact their decisions on behalf of cabinet.

The cabinet committees most relevant to Defence acquisition are the National Security Committee and the Expenditure Review Committee. The Membership of the National Security Committee consists of the Prime Minister, the Deputy Prime Minister, the Treasurer, the Attorney-General and the Ministers for Defence, Foreign Affairs and Trade, and Communications, Information Technology and the Arts.
 The membership of the Expenditure Review Committee consists of the Prime Minister, the Treasurer, and the Ministers for Trade, Environment and Heritage, Finance and Administration, and Revenue.

Australia’s Head of State: The British Monarch and the Governor-General
The position of the Governor-General tends to cause a great deal of confusion amongst people not familiar with the Australian political system. This section, therefore, will clarify the position of the Governor-General.

The official head of State of the Commonwealth of Australia is the ruling British Monarch, which, at the time of writing, is Her Majesty Queen Elizabeth II. The Monarch is represented in Australia by an appointee, the Governor-General, who, as of May 2007, is His Excellency Major General Michael Jeffrey. Whilst the Crown represented by the Governor-General is legally the head of State, in practice, the Governor-General performs only ceremonial duties and acts largely as a ‘rubber stamp’. Furthermore, even though legally the Crown appoints the Governor-General, the appointment is on the advice of the Prime Minister. Again, in practice, the Crown is only a ‘rubber stamp’ for appointments to the position of Governor-General, and the decision lies, therefore, de facto with the Prime Minister of Australia. Whilst the authority of the Governor-General as spelled out in the constitution is absolute, in practice they have almost none, as they will almost always act on advice from the Prime Minister.

Whilst this arrangement makes Australia appear to be, de jure, a monarchy under a Governor-General and the British Crown, it is actually a de facto democracy under the Prime Minister and Parliament.

Broader Issues in the Australian Public Sector

This section of the chapter will examine the two major issues in the broader Australian public sector that have impacted upon Defence, particularly the civilian side of the organisation. The first of these is public sector reform seeking efficiencies, and the second is public sector reform seeking increased accountability. Whilst these matters of reform will be dealt with in far more detail in further chapters, it is crucial to reference them at this point in order to show their overall place in the evolution of defence in Australia. 
Reforms Seeking Accountability
Reforms seeking increased accountability of the public service to the Parliament have significantly impacted on Defence. Reforms of this nature began to sweep across government from the 1980s onwards, in the wake of the Coombs Royal Commission into Australian Government Administration (RC, 1976; pp. 11-27), but the biggest change to affect Defence was the Commonwealth agency-wide reform of the legal and regulatory framework of the public service in 1997. These changes introduced an outcomes/outputs-based management framework, and, together with the introduction of accrual-based budgeting, represented a significant change for defence, which had, until that time, relied upon reporting cash inputs (also see Chapter 6). It was felt that listing cash and other inputs into Defence did not present a useful picture to Parliament, which was then, and is today, centrally concerned about the question of ‘value for money’. Whilst largely successful in the adoption of the outcomes/outputs reporting process, Defence has not made the transition without difficulty. Indeed, the 2007 Proust Report shows that, even today, some seven or so years since Defence’s first systematic employment of these techniques, difficulties remain in ensuring Defence meets the accountability standards that government desires (CoA, 2007; p. 4).  
Reforms Seeking Efficiency

At around the same time that Parliament was directing all government agencies to switch to outcomes/outputs-based reporting and accrual-based budgeting, Defence embarked on a large efficiency program, the Defence Reform Program, triggered by the 1996 Defence Efficiency Review (also see Chapter 5) This review, which handed down 70 separate recommendations, and the associated reform program, managed to meet about 90% of the efficiency targets it set, according to the national auditors report (ANAO, 2001; p. 11). Most importantly, the efficiency drive, coupled with the accountability reforms, have fostered a notion of ‘capability’ in defence, as opposed to a platform-centric or service-centric conceptualisation of military strength. The implications of this change will be examined in the chapter regarding the Australian defence organisation. 
Concluding Comments
The legal and constitutional framework in which defence in Australia operates demands a high standard of accountability to the Parliament, especially regarding the expenditure of public money. Upon entering office, the current (at the time of writing) Howard government felt that the level of accountability in Defence, and the broader public sector, was insufficient. Accordingly, major reforms reaching deep into Defence to change its culture and practices were launched (see Chapter 5). The way that this desire for accountability, and the reforms necessary to achieve it, have shaped Defence today, will also be seen in Chapter 4.   
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