HOT TOPIC

CONTRACTORS ON THE BATTLEFIELD
Contractors are being used more and more to support deployed forces.  These contractors help to expand military capacity while improving cost efficiency.  Contractors provide a broad range of services including, but not limited to, feeding and housing troops, maintaining weapons systems, training, security, and construction.  There was approximately 1 contract worker in Iraq during 2003 for every 10 soldiers fighting the war, which is significantly higher than the 1 contractor employee for every 100 troops during the 1991 Gulf War.

Contractors on the battlefield can be categorized in three ways:

· systems contractors – provide operational support to the military systems they provide wherever those systems are deployed
· external theater support contractors -- provide designated services anywhere in the world in support of the military
· internal theater support contractors – typically hired by in-country contracting officers to perform local support services.   
Various issues must be resolved during contract negotiation.  The way these issues are handled depends on the nature and location of the work to be performed, the laws and informal rules of the host country, and availability of the local government’s resources.  These local resources include food, lodging, transportation, training, medical care, and issue of equipment for in-theater use.   Additional issues to consider include contractor personnel wear of uniforms, possession of firearms, compliance with in-country regulations, and the requirement to function within U.S. military force protection rules.  

As commanders do not have authority over contractor employees through the normal chain of command, the contracting officer needs to develop provisions to explain the contractor’s obligation to follow directions from military personnel other than the contracting officer or COR.  The impact of contractor employees having to comply with national entry requirements, transportation regulations, insurance requirements taxes, and criminal/civil laws of the host nation must also be considered.  The Department of Defense has put out for public comment a proposed clause addressing these issues.

Any contract for contractors on the battlefield must address the legal requirement that contractors provide adequate financial protection in case of injury, death or capture of contractor employees.  The Defense Base Act requires contractors provide workers compensation insurance for their overseas employees.  The War Hazards Compensation Act of 1942 protects overseas contractor employees for war hazards such as capture, injury or death, and covers those situations that are not compensable under the provisions of the Defense Base Act.  The contracting officer must insure that the contractor is aware of and complies with these requirements, which also apply to foreign workers employed by foreign contractors.   However, there is a process that allows a contractor to request from the Department of Labor the use of local compensation rates rather than those established under authority of the Longshoremen’s Act.  The Office of Workers Compensation Programs within the Department of Labor administers these programs. 
